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ABSTRACT 

Reduction in force (RIF) policies in community 
colleges are analyzed. The analysis focuses on the following topics: 
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Merit; Number of Colleges Involved in RIP; Strategies for Obviating 
RIF; Need for Carefully Prepared Policies and Procedures; RIF 
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Seniority: ParLmount Criterion for Order of T)ismissal; Forms of 
Seniority; Departmental/Division Seniority; Seniority in Hulticampas 
Systems; Seniority by Academic Rank; Notification of Dismissal; 
Rights of Dismissed Instructors; Severance Pay; Nontenured and 
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fessional and technical n^itters. Prior to publication, the manuscript was 
suDmitted to rhe California Junior College Association for critical review 
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REDUCTION IN FORCE 

An Analysis of the Policies 
and Their Implementation 

Bv John Loni>ard1 

In the last four or five years a new acronym* RIF has joined the long 
11$t 0^ eduLdtional jarqon. RIF or Reduction In Fcrce con^non In other 
tranche?, uf public eniploynient is not really a new phenonienon In community 
Lolleye education. Those who remember the wholesale reductions In the two 
/ear^ be>foro Pearl H.^rbor when college enrollment** fell precipitously and 
tne less *>efiuus problems that arose in the 1950s during the Korean crisis, 
when enroHrients again fell, but only moderatel} » can attest to the Impor- 
tance of this issue. Vet, It Is now in the 1970s that we again are forced 
to Ico!, dt the et-plo/nicnt situation with a view to both past and future. 

up to 1945 ddtninistrators and yoverning hoards had little difficulty 
in dtsj"1ss1n(j faculty slnc^ many colleges did not grant tenure but hired 
Instructors on a yearly contract. And where they did exist tenure laws 
provided only modest job protection for instructors because of the many 
loopholes attaLhed--for example, exempting colleges with low enrollments 
and pennitting the firing of probationary Instructors at the end of the 
probationary period without cause and with no recourse to due process. 
Until very recently, substitute Instructors had no security and under 
these conditions, administrators had a free hand whether the cause for 
dismissal was Incompetency, Insufficient enrollment or financial diffi- 
culty. Jn sum, reduction In force was a relatively simple process. 

For nore than a decade after the Korean crisis, as enrollments 
soared and faculty recruitment became frenzied RIF was almost forgotten. 
Few people thought much about the possibility of a large scale reduction 
in forte Mhen energies were directed toward seeking candidates for posi- 
tions in the 30 to 50 new colleges being organized each year^ replacing 
faculty pirated by other colleges and filling new positions to care for 
Increasing enrollments in existing colleges. Finances, although r^re\y 
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« much as educators asked for* wore also adequate • 

To make jobs niore attractive in the seller's market, states and coN 
leges began to strengthen job security through tenure laws and regulations. 
In time the pendulum had swung so far in this direction that removing an 
Instructor becaw a difficult process. Actually, dismissal regulations or 
laws were Invoked infrequently--primarily to remove a patently inefficient 
or physically or mentally incompetent instructor, a voc-tech Instructor 
whose skill had become obsolete, or an instructor accused of moral turpi* 
tude or serious crime. 

Beginning in the early when the enrol l^^ent growth rate 

slowed in niany colleges the situation, however, changed dramatically 
(Lombardt, 197?). At the same time, colleges encountered considerable 
taxpayer resistance to increased appropriations. RIF on a large scale 
once again faced colleges that were in financial straits, had falling en* 
rollnients or had enrollments that were considerably lower than the projec- 
tions. As a result, a different set of dismissal procedures had to be 
develope'J to meet the changing enrollment and financial situation. The 
older dismissal procedures that are still in vogue apply primarily to in- 
dividuals who are considered incompetent. Except in a few colleges they 
cannot be used in situations requiring the dismissal of groups of instruc* 
tors whose c^^wtpetency is not a consideration. Many state laws, where they 
exist, are not adequate to the present situation. They are Intended to take 
care of the occasional situation involving an instructor or two teaching a 
Subject that has lost enrollment, or a skill that has become obsolete. Such 
fiis been the case in foreign languages and in voc-tech programs or courses 
5uch as plastering which have become obsolete. 

i 

Indicative of the relative unimportance of RIF to the AAUP is that not 
until 1940 when it endorsed the St ate ment pf Principles on Acad emic Freed om 
^JlO^IlMn?. ^^^^ cognizance of the possibility of a reduction in force. 

The last sentence in the 1940 Statemej^^ read: ''Termination of continuous 
appointment because of financial exigency should be demonstrably bonaflde*' 
(AAUP, 1967). Since then the AAUP has formulated other statements In greater 
length and in more detail--for example, in 1968 It included a section "Ter- 
mination of Appointments by Institutions'* in its Re comme nded I ns t < t u t j pna 1 
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K<»ytilat u^'.^ on Aeddir-u f t'eednr- and Tenure (GHIIS* 1971). 

Al'.o ifidi^ativo »it tn<« Ku.k of itnpoftdnce of this Issue Is that onty 
tiv^- of ;j 'icw >ori yf,tff* ^oiT.ifWif Liilleiie rof.tracts ne<jotfdtod before ]97l 
c-.:tttdtned a provt^rjn i/n t>odrd freedori to reduce work force" (HcHugh* 
p. 56). '»f <.ojrse, tne/ .ibs<'n<e of a provision in a contract did not neces- 
sarily "oan t^dt V\t' iollcje did not f.avc 3 Rif poHcy; either s{ ft^e did or 
ttu* »Mj(tM^/fs d, 'i.!*** V {)r^sidt»'t»d sXiiU' dd^qudle fur the purj- e. 

!»L .ertfJt'U . n: 1' i;t !m- attontu^fi *iivf'M to KlF ui contracts 1971 « 

t*\0 .»;»>.M -.)»'. dcies ifO[;.iN» r ru- "diii .itt.fs IMuu^Jht klf an unlikely ,.dCt. 

A i^itnjfr' hA\ o( V » w> rp{ ent years. Sinu* 1970 the num^er of cotleg^JS 
that ha^t* tfvi'.fJ tMftr tt-fi: that ioti i\i Lontrac.t ^loluies or developed new ones 
t ■ {ft. fM • •! I rf- f.! {.f survey oi polny s tatf»n<»nts , collective rqain^ng 
I .f J' 't d r»';»i-v'* ft thf literdture, tt is estlnidted that at Iea<;t 

.^'.t r-* ? pfr.Mf.* f .rt '..X e wel i-.let Hted ^'t»l]{i<»s or ^tate laws on RIF* 1n* 
^ I i-?if> J ! 1 uMt'ijt^s 1?! talitorrna, Hawdii, mifK>iSf Iowa, 

?*** *n |.iT., Miff,*- j'tt* ♦ \^W4 •; t'^ ijfi t ^;.t >h^ni|fof». 

In ffti^ ;'di-f Klf rf'+f*rs prlrurll/ to polu.les and procedures used when 
It v- !s >:tl*. ' ♦ ten^r. J ,ir.i j t'nf .it tofiar, instructors are f;ade necessary by 
< hanties m t^.** s u't- ..r '.it^ure ot the student population, inadet^uate finances 
df 1» T« .t If'.^^r r'.^» r l. ! r dr>cont MturHut* of an area of instruction or con- 

■ I idiit !uf. d" >t.tiL' cd^it se, tinatices are always involved in RIF 

Mnce statt' aP»:r.aMon . tor J'^ovt colloqes and their income from tuition ^re 
dueitl/ rvldte^r ntii r>er of futl-tife student equivalents (FTSf) en- 

r* Ue'l, ^ t:^ ''jf >f'riou» prohW-r. cut fiot be( ause of declining 

t'n»o1 Irvf.t t .T i:t-Ltiu'.e {)t t.tulty student p^rojec t ions . Thc^ problem is com- 
pounded, ot » our sfs .s'.^'n prtjjettions for an increase in enrollment are fot- 
luwea by an actud d# - line in enrollt'^nt and where financing is also in* 
vt/Le'd. the pf'ohk'j rodLhes crisis proportions. On the other hand, under 
i^IF re'iul tit tnn'> . l/ir^^' ac^U' reductions can take place In one or more area^ 
o? tnstrut. tu;n e/t-n t^o^ih the financial condition and owerall enrollment 
are satisfactory, 

RIF and Merit 

Althouf^n tnerf* na^ been '^on^^ discussiofi on utilizing RIF to strengthen 
th*» tea^htn^i .♦'dtt, tno ^on^rnstiS in c^wunity colleges is not favorable to 
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th1$ point of view. Even among four-year colleges and university personnel 
the prevailing op nion is negative. And well it might be. To do throitgh 
RIF Mhdt should have been done through imire direct means at the time an In* 
structor was found to be ineffective or Inadequate U less than courageous 
and hardly a deinonstratlon of good manageinent . In other words. RIF should 
not be the scapegoat that covers the real reasons for dismissal. 

Hxixm^r of Colleges Involved j i^if 

RIF applies to all segn$ents of education, although the number Involved 
In the RIF process Is not known. Probably, the percentage Is small, but 
this does not make the process any more comfortable for either the colleges 
or the people Involved. Nor does It assure that it will remif\ so In the 
future. Headline^. Itke "Faculty Firings Soar As Slun^ Kits Enrollmpnt" 
(Semas* 1974a, p. 1), preparation of pgLVA^ op j ng Gulde^^ for Faculty Re- 
due t I on 1 n a Mu 1 1 j c agipu s Call e^e (Zaharls, 1973} to meet an emergency, fn* 
creasing attention to RIF In AAUP Statements and in collective bargaining 
agreenients, conferences on staff reduction policies and practices and arti* 
cles on the Importance of better enrollment projections attest to growing 
concern In this unpleasant and troublesome activity (Holderfleld and Brown, 
1973). 

For the future the probability Is that enrollments are nx>re likely to 
decline than Increase. Although headcount enrollments in 1973 continued 
to show an overall annual Increase of almost 10 percent approximately 
twenty-five percent of the colleges reported a decline. And If FTSE were 
used, the result would show a larger number of colleges with dec Imps sime 
the ratio of headcount to FTSE has been higher In recent years than for- 
merly--1.e.* It takes more students to make one FTSE. To illustrate, TaMe 
I shows that In Fall 1971 the FTSE for the Illinois colleges increased 
percent while headcount Increased 11.8* The comparable pertp'.t a ^ 
11 .0 for Fall, 1972 showed a marked reversal, a phenomenon th^t contt'Vi* i 
into Fall, 1973- 

Although declining Increases In enrollments have been reported in 
states other than Illinois, comnninlty colleges have experienced less aiff ? 
culty in adjusting to the new situation than the four-year colleqes 
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Otvntna M|f»,idi.oant Enrol Iwnt and FTE 
IlKnoTq "Comniumtj^ X^W?73 









Pefcpnt Increase 




Percent Increase 




No. 


of Col leges 


FTE oyer 


previous yr. 


Headcpunt 


over previous, yr. 


Fall 


\%9 


43 


/9.67I 




147,882 




Fan 




46 


94.617 


19.6 


169,961 


14.9 


FdU 


1971 


46 


106, 1 79 


12.3 


190,034 


n.8 


Fan 


]m 


47 


108.637 


?.? 


211.533 


IKO • 


Fan 


H73 


47 


114.15^ 


5.1 


264.385 


25,0 



Sources - 

fur t%-^7?: The Uow t:o11f;ies In Illinois. Marcn 1973, Office of Resedrcft 
rfnd MdHdijewnt Inforriatibn Sy<» terns ^ IHincis Junior Cotlege 
Dodrd, p. 

for l'j73: CunsiiunUj^ College Bullettn. vol 8, no. 6, February p. 4. 

nitnois Conmiunity CoUegt* Board. 



untvf'rsi ties* d >d f^^uch less than the public '^►chools whfch were the first to 
toc\ tho offeLts ot lowered enroHjTients. A 1974 study of 163 colleges re* 
idn'U'd tnat fuf iho tfir*M»-year ^rt*riod* 1971-1973* staff reductions took place 
or ti^ere Lonte.' plated In 74 of private four-year institutions* 66 Of the 
public touf'^f'ear in^itttutlons and 41 of the two-year colleges (Sprenger and 
^.t.nuttz, 1974 J. 

The- f'^o^t se' iujs period for contnunity colleges occurred In the fall of 
1^7! when enroMr^^nts failed to cofne up to expectations. This was partlcu* 
Idfly true of college^, in California, Illinois and Michigan, colleges that 
nad been projectmc] large enrollment Increases every year. Colleges In other 
states also reported declines or lower than predicted enrollments {Lombard1» 
1972). 

Sw)ce 1971 the situation has stabilised and except for an occasional 
large scale reduction such as occurred at Ktami-Dade in 1972 and lesser re* 
ductlons in some Washtngton colleges^ the conmunfty colleges are not suffer- 
ing to the sanie extent as the senior institutions, especially the State co!* 
leges (Barnes, 19/4), 
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The above asi<*ssment differentiates btdtf reductions front Rlf. The 
former fnclydes cutting ^ack on substitutes and ottier tenipotary Instructors 
and not flUin^ positions vacated by leaves* i^etlrett^nts and deatns, a 
process tt^at occurs periodically. RIf » on the other hand* usually Involves 
separation or dismissal of probationary and tenured 1n«ttructors. 

Strvjiejies^ fpr^ Obyja^^ RIF 

That more coimunlty colleges have not been seriously inconvenienced by 
financial difficulty or enrol Iwnt decline Is attributable to increased f1* 
tt^nclng, better projection techniques and nomtal staff attrition due to 
statutory and early retirewnts, deaths, leaves and job changes. Another 
important cushion for jnany colleges Is the part-time staff, inostly In- 
structors i« the evoninc; proqrari but also a considerable number In the d^*' 
program who nave few. if any, rights to their jobs. When enrollment de- 
clines they and substi'.utes are just not rehired or, if assigned* are 
d.'opped if enrol latent dees not reach expectations. To thf'ir evening or 
pirt-time Overloa^^ assignments even tenured Instructors have few* If any, 
rights tf these assignwnts are needed to supplement thoce of other tenured 
instructors. 

Another cushion Is to staff conservatively, underestimating the number 
of Instructors needed. If enrollments warrant additional instructors, it 
is not difficult in the present buyer*s market to recruit con»petent instruc- 
tors* With the advent of low rate of enrollment increases, administrators 
are being more careful in adding new courses and more prone to eliminate 
courses that fail to attract students. The TOSt effective method for ob- 
viating RIF has been to maintain or better Increase enrollment by relaxing 
admission deadlines* scheduling classes all day and on Saturdays* establish*- 
Ing off-campus centers* advertising in the local press, and distributing 
flyers and schedules throughout the district. 

Logically, It might be expected that employee representatives would 
favor the use of par'^-time Instructors as a protection for their tenured 
Instructors. In fact, the opposite is the case* They do not favor the 
practice and Instead* they insist that the number or percentage of part-time 
and non-probationary Instructors be kept to a minimum (Jamestown Community 
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it'llf jt-. V».v Totii* . f«Mf-t; (<n<j f^o^-p^^^at 1 onat>' instructor's art* 

4t»»,sit!t«* ! .1 ttiff itt tf*fiut'*'rf w^stfu^ tofs t-t^cduse tney receive lower 

tdy {t * ij-.- 1 1 U»r tMf -idf*- ^)fh\ c'f wu»^ atui perform prdCtUdlly ds 

«t-v!jv* ftj t»vf tif ^ilNttt'ft* Htstrwitors, thi ntainstav ot the 

cr uru^'.tt U)r. ; t^u * ti'f. j poi»1 ot pt'tontTdl reptdcewnts tn case of d 
•♦t i#t h'vK'^r; Tf^f*/ (1epr*vt* mmiuUt ln*;tt wt tors of the o;'f>ortjnity 

<^'M 111 ♦•lit aU' st'vt*re, ^'^e %t»atoaies r-entifred above 
f r V\K . .♦♦'♦t* tn.jt Tt%vtM fr-.jKtt mstruLtOf. .ire disrissed. For 
f.s i.N. i» N!ki '.. it*. M-r of ifwU iXv^ f«efUiohet1 fitlpcd reduce the 

f:^ L'tt * lil t ttO!' .4 tl> bL i/.jf^iifls, 1973). 

*.* « t • • ' jli^. 'Mj-iM'!.! »o!iiH-« dVil ^»i»ct^U*rvs 

. .,.f Mr... ^» i<,lU-g<»s %tii»> d' MTdf^i-lMde 1 1 dS s(W I ourt 

If : ' . !t • ♦»» t rt-r^rfruf ot ^atft.ir, ; rf-pdrfCt t'OlicM"- for 1* plr- 

*.t* ' * • « ' r:**' .if . . As r pt^ t.!?;! lolkiev howf-ver* dre 

.* f-,:^'* 'Jit If. 1- ; ■•■nt.i* luf »'f ttu ^-ohLies. "^he one sets the gen* 
ff tl . I i»tt ; * t^rt t**' ■ ft»i.».l <it p|f»dtu>n. Thf poHctes prefect 
tf « 1*. *i ^ ♦ m ♦» .« l! f i-1**Mf>f» if ran^ or ^ ur { i^nvat iofl* Or d*i>rtva- 

tii'M »t I*. ^M-tt . ddvjf.td'U- f arMttarr 4tr di Si r ^ inatury rea-uns; 

;i . t t.ff- It. -M^t^ the if tr»*ctrr !• qTvch pu»t ke of char«lrs 
a';jtf: t . a Vim *-dtM».'i jh:. r^'lrfted prt'Lt-dtiral ^dtoi:iidrds' (Chantn, 
! < , I . . » in taltft>rnt*t (anti elsew^tfi ; InctUates that 

tix »:t ftst -fi t t.^t't *!Ltior t U Hfj t^ifd to test t^te sufficiency of 

U ; 1 J ;ff. rdirt-. tulK>t**ft and rcit i pi tfjf- substance of 

.f ! i» u » » 1 , . 

r ou'.ttl» f jhh- varidttciff. er.i'.t a'Tm*: f^H poltttes. They v\ay be no 
t«:M:*,-f trijf tt ^- arf.uutJc ittu ?^;..t T>K- release of unit iien-be^ ^ owint^ 

ft t ^vl'4f-^i!r/ t I'MMvr.^t luH' . df-Lrt'd'-« d ffiri*! nts • or r£*quirf>r»entc for 
,p< t tfic tf shfii(a! .UfLialities shall be t-ade on the basis of seniority 
dfiJ ^juhfuafu.h. tccjch avatldbU- lc»u» sc*s (ConrtunUy College of 
i,dh ^» r^74» K i. Th*'y r ay, on the other hand, consist Of three or 
tijur M'l^-' detail ma thf' varUius steps in the process-*f ron placing 
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f^sponsibflity on the person who is to determine wnen to apply the rules to 
the riqhts of dismissed instructors to reappointn^t to ^heir jobs and sev-^ 
erance pay* 

Sonietimes* a college may have a good RIF policy based on state law* 
coUecie policy and practice ani/or collective bargaining agreement even 
thcu'^h a coordinated policy does not exist. The absence of such a policy 
ray be due to the reluctance of one or the oth^ party, usually the em* 
pl0)er, to agree to a restatement of existing law and policy on the subject 
lest the employer be forced to grant greater concessions during the bar- , 
gaining^ A proposed RIF policy of the Hawaii Federation of Teachers 
(Hawaii t^^FCT Counter Proposal,,-, 1974) was not accepted by the employers 
Since It would have substituted a seniority criterion system for the merit 
principle in dismiss-il. '^he treno, however, is to incorporate into one 
document or a section thereof an integrated policy dealing exclusively with 
RIF. 

Notwithstanding that laws in some states define the conditions for 
dismissal of instructors and in all states, responsibility for developing 
guidelines rests with the college goveri^^ng board and administration, 
faculty participation in the RIF process is taken for granted in many col- 
leges and is nii^ndated in a large nurlber. Faculty participation may be ^ 
concomitant of collegiallty, required by the terms of the collective bar- 
gaming contrjct, or the result of ^egal advice from the state board and/or 
the attorney general's office that not only are policies and guidelines 
inq>erative but faculty participation is essential to insure their acci^p- 
ta'^ce of the equity of the process, to meet due process requirements and 
to reduce litigation. 

Faculty participation is greatest in colleges operating under collec- 
tive bargaining contracts. Occasiopally, however, one comes across a con- 
tract in which faculty participation does not seet^^ to exist. The Schenectady 
(Stew York) contract under "Termination of Contract**, for exanvle, includes 
the following terse statement: 

Xhe services of any staff member may be terminated in the 
event of financial or program retrenchment. The President 

8 



BEST copy mmii 



shall ^lvt> due consideration to the question of seniority 
in mdMn^ his recoimtvndatloris to v\e Board of TriiStees for 
their action. There sh.iM be no r1t|ht of ^^ppedl frem siiCh 
action by the Board of Trustee^ {1972, Art. VU IV C). 

ParadoxidU wherp specific Mu'lelines or criteria are established, 
faculty^ participation tends to be minimal except to monitor the almost 
self-ddrMnisterin I process. In its meroranduni on dismissal of Instructors, 
the Los Ao'ieles Lo.ifit/ Councils office did not include any contfrients or 
su{n;est^ ms for faculty participation. 

Ahof\ it does exist, faculty participation niay involve nothing more 
than the i>p^c>rtuni t of faculty representatives "to meet with the president 
Afio '.'will ^Ji^/ (iiKufont the need for. . .reductions in staff... and present 
fUid f\*t}lii»»i ^he rajor (.riteria to be used to identify those to be Vaid off** 
.irtt if r>-. . ..tr/ *a elivinate courses to "identify those courses and explain 
tthr thf»y !*f*fn iudijed not to be the most necessary course offerings to 
r.a)nt.^n^ the {n»sf possible QualUy educational opportunities..." (Grays 
Harbor {.olletje, 1Q74, p. 1). Presumably, the faculty representative would 
h^-^ pertrit^ed nfffr sj<^qGSt ions bu\ nothing is written about this in the 
proc edure. 

Ih cOf^*ra:*, Mr -.tater^et^ts 1r. n^ny collective bargaining agreements 
specif yin^j ^hri* ^nen there is an iinf -ending reduction in force within the 
r^ar^amin-; urtU the Eri/loyer ihall infonn the Union in a timely manner and 
"^nall uDt^nn ^r»*^ ctdvicn and lon'.ent nt the Union before any reduction in 
^orcr' c^n ^Mf^ ;)liLe. The Macorb C )unty Corounity College (Michigan) con- 
tract stated that tne Presidet^t c»f the F^^culty Organization "must be given 
prior notice of and an opportunity to discuss. . .layoffs through the service 
coff»«;tttee before they are Irnpleniented (1972, p. 48). Agreements may also 
provide *:hat the detennination of programs to be maintained or eliminated is 
to I'.dde by the Board of Trustees "In con:.ul tation with the President ♦ his 
«.taff and the As'^.ociat^nn' (Oakland Comniunity College, 1973, p. 8). At 
Miafui^Dado (Florida), which was not operating under a collective bargaining 
agreement at the time reduction in force becaw necessary, a broad-based 
cottffTii ttee of district and campus administrators, department/division Chair- 
person and representatives from each of the respective campus senates was 



organized "to develop criteria to be used In the staff reduction program 
for the 1973-74 year" (Zaharls. p, 10). 

It is questionable how effective are provisions declaring the Presi- 
dent's decision as final in the various steps in the RIF proce-*s. If an 
aggrieved faculty number Is unable to initiate a grievance, he and/or his 
organization cannot be prevented from taking the case to court, the admin- 
istrative board or an arbitration agency. 

Activating the^ RIF, Process 

All RIF policies state that dismissals of instructors may take place 
when enrol ln«nt declines but few indicate how nnich decline must take place 
before the process is activated or how many instructors may be dismissed. 
The tendency in son^e policies is to give major responsibility to the Presi- 
dent who may be required to notify and/or consult with the recognised employ- 
ing organization botn on the need for a reduction and on the number. At 
such consultative meetings the employee representatives may question the 
President's reasons for the proposed reductions and the number of academic 
employees he is considering to lay off. It is not always clear how much this 
restricts the President's prerogative* 

Kore specific criteria are incorporated in some state laws or college 
policies. Staff reduction may be implemented at Schoolcraft Community College 
(Michigan) *Mn the second consecutive semester in which every member of a 
given discipline cannot be assigned*' (1972, p. 13). California law specifies 
that "whenever in any school year the average daily attendance {FTS£)...for 
the first six months in which school is In session shall have declined below 
the corresponding period of either of the previous two school years... the 
governing board may terminate the services of not more than a corresponding 
percentage of the certificated employees of the fcollegej district, permanent 
as well as probationary..." (California, Education Code, sec. 13447). 

Similarly in the Fulton-Montgome-y Community College (New York) con- 
tract, tenured faculty may not be terminated "unless there is an accumulated 
reduction in Full Time Equivalent Students (total semester hours credit for 
an academic year, day, evening, win .»? term, and summer 30) of 10% or more 
below the base figure, 971 Full Time Equivalent Students" (1973, p. 15). 
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A cut off point my be the minimum student-faculty ratio. In New York 
^tate, allocations depend upon the maintenance of an 18:1 ratto. 

When in:»ufficiency of finances is the reason for dismissals the situa- 
tion may be more complex. Differences of opinion between the acfen<nistration 
and faculty over allocation of fundf and faculty suspicion that a budget im- 
balance may be contrived occur in normai times; they are intensified when a 
reduction in force is likely to take place. In the RIF policies or laws 
there are no criteria for financial insufficiency similar to those for en- 
rol linent dec! ines. 

Whenever a particular kind of service is to be reduced or discontinued 
an objective criterion is declining enrollment; but reduction or discontinu- 
ance niay he for other reasons; to reduct? expenses ♦ to make room for another 
program the admintstration believes I**. nK>re useful to the college^ or to get 
rid of d troubleso^ne activity or eve*i one or more Individuals. 

It Is obviously Impossible to create a policy that is not dependent 
upon individual judgment and ther^-fore subject to possible manipulation. 
The hearing and court cases provide examples of faculty grievances over the 
implementation of the RiF policies; and dS indicated, many of these are over 
procedural rather than substantive Issues. 

S^PjP.^APyj - . f i?r^?P."rA Critenon fo r O rder of Dismissal 

Under RIF, dismissal procedures depend heavily on seniority* the prior- 
ity that comes from length of continuous service. Rarely Is a merit-type 
system used. This applies to policies in which faculty input i^ at a mini- 
mum as well as in those providing a great deal of faculty participation. 

Merit is sometimes indicated as one or even the main criterion in the 
dismissal procedures* but it Is doubtful that It Is often applied. Else- 
where in this paper are cited the merit policies at Schenectady Community 
College (f^w York) and the Hawaii University system, of which the coiminlty 
colleges form a unit. Here the generalization Is n^de that even where merit 
Is Indicated as a criterion for dismissal, close examination of the policy 
or Its implementation suggests that merit plays only a small part. Thus, In 
1973 the nierit units criteria used at Hutchinson Community Junior College 
(Kansas) involved little subjective judgment since merit units were acquired 
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by faculty through approved college credit above the Master *s degree and 
years of teaching experience at the college. Fifteen university credit 
hours or any three years of teaching at the tolleyc constitutes one merit 
unit. Those with the least number of merit units are released first. 

Even at Miami -Dade (Florida) where the approach was that "time of ser- 
vice would be Imnaterlal in determining who would be retained and who would 
be d1sm1:sed" (Zaharis, 1973, p. 11 seniority played a major role. Of 
the 54 instructors released, 51 were on annual (nontenured) contract and 
three dn continuing contract. The three "were in departments that suffered 
substantial student enrollment decreases « and their academic preparation was 
of Such a specialized nature as to make it impractical to transfer them to 
another discipline..." (p. 20). Two of the annual contract personnel with 
lonTer tenure were dismissed while a black Instructor in the same department 
with one^^e^r tenure was rehired In order for the college to have "the same 
percentage of black faculty members as it had before the cut-back was made" 
(p. 19). RIF and affirmative action policies often go hand*1n-hand. 

It could be argued that merit plays the major part In dismissal In col- 
leges with academic rank. However ♦ the great concern over the **deadwood 
problem" (Gillis, 1971, p. 371) at four-year colleges and universities In- 
dicates that such Is not the case. Even withstanding the agitation for ac- 
countability or merit as a condition of continuing assignment and the ab- 
sence of laws on tenure in some states, faculty representatives press for 
adherence to seniority when policies are prepared and when terminations are 
necessary under RiF. They are justifiably wary of the possibility of using 
RIF policies to weed out undesirables". 

Fgr m pf Seniority 

The ear'iy regulations governing targe scale reduction in force usually 
provided for separation on a simple college-wide seniority system. Thus* 
when enrollment at Los Angeles City College declined from 7»000 to 1.500 in 
1942t all faculty members were dismissed in May* 1942 and then» on the basis 
Of a col1ege«w1de seniority roster prepared for the occasion, some were re- 
hired as needed before the opening of the Fall* 1942 semester. 
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Such a system based on last hired* first ffred fs not easily applied 
fn todays colteqes* with specialized vocational-technicaT and liberal arts 
courses* governed by laws and reijulattons requiring specific rather than 
general degree qualifications for instructors* and subject to affirmative 
action polities. College-wide seniority is stilt basic in RIF regulations 
but it is supplemented by other kinds of seniority lists that are usually 
prepared drtnu&]\y^ semiannually or quarterly. 

'Since seniority is central to dismissal procedures and since it has 
multiple aspects* college policies and collective bargaining agreements de- 
fine seniority in considerable detail. Foremost is the master seniority 
list of all instructors arranged in order of the date of first hire or ap- 
pointment letter* first day of work* or date of conferral of tenure. One 
college uses February 1* May 1* September 1, or December 1 as the college 
seniority date which ''subtracted from the current date* will give the number 
of years of contractual service as an instructional employee. .."(Henry Ford 
Conwnunity College, 1973* p. 9), Usually* instructional seniority consists of 
all ye^^^s of full-time teaching with the college; however* time involved in 
professional leaves, especially sabbatkals* approved by the governing board 
is counted as continuous creditable service for the purpose of seniority. 
Unpaid professional leaves are sometimes counted as creditable service (State 
University of New fork* 1971). Where two or more instructors have the same 
beginning dote of service, the order of so-.i >rity is determined by highest 
rank* earliest date of rank* highest last three digits in social security 
number* earliest date of birth* highest number of merit points or similar 
objective criterion. 

Depa r t men ta 1 / p i v i s i on aX Seni ori ty 

OepartiT^ntal t divisional or area of instruction seniority is becoming 
as important as institutional seniority. The old rule common in California 
and elsewhere was that an instructor with a general credential was qualified 
to teach any subject or area of competency • Where credentials are not neces- 
sary for employment* the subject or area of competency for which an Insti^* 
tor is employed to teach determines his seniority rights. 

Complications arise when an instructor who has taught courses In other 
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subjects or areas Is teaching in a department with declining enrollTOnt. 
An Obvious exaniple of such an area is the foreign languages department 
where enrotlnient decline has been serious dnd where it is rare to find an 
instructor wno Is qualified to teach only one languac^e. Teaching combina- 
tions are also coimion in the life* physical and social sciences some of 
which have also sxperienced some decline. In general^ a person's rights 
depend a great deal on his assignments during his tenure. If he has 
taught TOre than one course In two or more disciplines and if at the time 
he had not been evaluated as inadequate in any of the subjects taught* he 
may acquire seniority rights In all the disciplines ne has taught. 

Instructors at Allegheny County Conmunity College (Pennsylvania) who 
hold a joint appointment and who teach more than one course in a department 
are considered as members of that department with all privileges and re- 
sponsibilities. In other colleges an instructor has men^ership in only one 
departinent, division or learning area. In some colleges he retains the right 
to an assignment In another area in which he has taught ahead of any non- 
tenured instructor. Still* ether colleges give an instructor reasonable tin^ 
in which to retrain for a position in another department or area. 

Sjen i o rit y . in M ultica npus S ys tems 

The growth of muUicampus systems introduces another variable. In such 
systems seniority may be on a system-wide basis or restricted to the campus 
of employment. Under the former an instructor with higher seniority may re- 
place an instructor with lower seniority on another campus. However* the 
administration usually retains the right to select which of the two or more 
instructors with lower seniority are to be dismissed* whether on the same or 
on different campuses within the system (Community College of Allegheny County ♦ 
1974). (tor may a faculty number exercise his **buiiv^^S r^qhV over tenured 
Instructors* "If it Is possible to provide him with a full-time program 
through the elimination of part-time lectureships or over-time at his own 
college and then elsewhere in the colleges" (Cook County* 1973* pp. 22-23). 
Most commlty multlcampus districts use the district-wide system, Erie 
ComRiunlty College (New Yoric)* an exception* uses campus seniority. 

State systems such as Hawaii* Minnesota* and New York use college 
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seniority. In the City University of New York, seniarity for tenured in- 
structors systw-wulc» within the st-'onu^nt, i.e., coiiaiiunity colleges or 
jnivrrsitles. :*'t*nt u^noit ahovf* u^structors tMi.fjloyed oft continuous em- 
ploynent basis e^rn seniority only in the college of appointftient. **Special 
cun^iderdtton for appoif^twfit to appropriate available position" is usually 
Hiade for tenMinated instructors who desire to transfer to other colleges 
within the SU^iY {197 \, p. 24) as well as in the Minnesota and other systems. 

Seniority h/ Acaderic Rank 

A fourth variable is academic rank, with highest seniority for professor 
and lowest for instructors. Within each rank, order of seniority is directly 
related to ;;Ktct7r^nt on salary step. 

As is t-vtdent, not all but inost, policies require a strict seniority- 
last hireci, first fired-- in the dismissal of surplus instructors. The con- 
tract at Hf.nry Ford Comunity CoUeqe (Michigan), one of the most liberal in 
re^idt'd to surplus teachers, is illustrative. It provides that: 

fun-time teachers placed on a list of surplus teachers will 
not be severed by the Board if the following conditions exist 
with relation to part-tin^ employment within their division 
i>r area of competency: 

a. there is sufficient part-time or extra-contractual time 
(day and/or evening) in their area of teaching competence 
to TO^O up a full-tinte program. 

b. the full-tiiife teachers so affected are willing to take 
those specific assignments as are available in the schedule. 

c. the division/department in question is able to provide the 
range of courses required by programs within that division/ 
department, 

d. the division/department is able to absorb and maintain, for 
the duration of the contract within the courses offered, any 
student credit hour generation which may be lost In order to 
effect equivalent economies (1973, pp. tO-U). 

In addition to the various safeguards mentioned policies may prohibit 
adniinlstrators and other non-teaching personnel "to assume teaching assignments 
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which result in the layoff of any men*er of the bargaining unit*" (Macon* 
County Commmity College, 1972* p. 13) ami provi<!e. **Poss1t>111ttes for re- 
aligntnent of staff utilization. . .for the purpose of allowing faculty nienj* 
bers with the greatest seniority who possess the necessary qualifications 
{e.g.* Master's degree In subject area* graduate major* or vocational 
certification) to remain with the college** (Henry Ford* 1973. p. 10). 
\}txier the Macomb County Community College (Michigan) contract, the right 
of surplus instructors to retrain extends for three semesters. And under 
California law» the board is required "to make assignments and reasslgnments 
in such a manner that employees shall be retained to render any service 
which their seniority and qualifications entitle them to render" (Education 
Code. sec. 13447). More specifically, the Jefferson Coinnunlty College (New 
York) contract stipulates that **No full-tiro employee continuing appoint- 
TOnt shall be retrenched* laid off. or otherwise terminated without a con- 
certed effort being given to the retention of the employee" (1973. p, 46). 

On the other hand* the Schenectady Community College (t^ York) con- 
tract gives the President discretion on "the cuestion of seniority in making 
his recomnendatlons [for dismissal! to the Board of Trustees" (1972, Art. VI 
C 1.) and the Public Employee Collective Bargaining Act of Hawaii states 
that: "The employer and the exclusive representative shall not agree to any 
proposal which would be inconsistent with merit principles. . •or which would 
interfere with the rights of a public employer to^.. relieve an emoloyee from 
duties because of lack of work or other legitimate reason"* (Tinning* 1971, 
p. 18). 

The Hawaii contract, however, provides t!»at tenured faculty members who 
lose their positions due to a reduction in force shall be placed on a pref-<^ 
erential rehiring list on the basis of their total years of service with the 
University t for a period of one year** (Hawaii* 1973* p. 46). fto provision 
is made for the rehiring rights of the other classes of faculty. 

RIF policies always contain a requlr&nent that the Board shall notify 
the faculty member to be dismissed some time (usually 3 to 6 months) before 
the end of the year in which the dismissal Is to take place. However* since 
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tne procedure starts soon after U Is determined that the staff must be 
re<^{ic&6, those lUely to be dismissed know or are notified early in the 
first seniester. The niost conrion ottitial deadline dates are in March and 
April, with a few as early as December 15. 

This follows practices already in state laws. The deadline dates* 
whtle not as liberal as those endorsed by the AAUP (Gillis, 1971) do pro- 
vide the affected faculty member an opportunity to seek a new position 
early In the winter or sprinc;. In lieu of notice of discontinuance or re- 
lease tne faculty member at lehiqh County Conmunity College (Pennsylvania) 
received severance pay equal to one-half of his current salary (Lehigh, 
197?). State laws prohibit the dismissal of a tenured and probationary in- 
structor who has not been notified by a specified date. 

Rights of ^'^f^i^^ed^Instructpjis 

Sjme vartattons do exist. For example, dismissed Instructors retain 
right* to vacancies in their fields for one to three years; inost often two 
year*. Infrequently for a longer term if the original appointment was for a 
specified permd. The Muskegon Community College (Michigan) and Moraine 
Valley Junior College (Illinois) contracts contain no time limits on reas- 
signment. Most contracts require that the dismissed faculty member must 
apply for reasstgnnrent each year he ha*; the right to do so. However* more 
and more are requiring that the Board notify employees of vacancies by certi- 
fied mail. Rehiring also follows seniority, the last fired, the first rehired. 

In a multicampus district the right exte..<<s to a vacancy in any district 
college. State and university systems also extend this right to a dismissed 
instructor but it may be subject to appointment prerogative of the receiving 
president. In the Schenectady (New York) contract there is no provision for 
reassignment but colleges often make format and Informal efforts to help dis- 
missed instructors find new positions not only In their own systems but in 
other colleges. With the consent of the dismissed instructors they notify 
other college and university placement bureaus of their availability. Occa- 
sionally, they place advertisements In general and professional educational 
journals* 

Faculty ment>ers who are recalled often retain all accrued benefits* 
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such a$ sick leave ami seniority fandl upon recall sti^U be placed at the 
next higher increfflent on the salary schedule than at the time of layoff and 
will retain their tenured status" (Grays Harbor, 1974, p. 3). Macont) County 
Cominity College (Michigan) reemployront does **not result in loss of status 
or credit for previous years of service" » {1973, p. 49) which means that the 
instructor will be placed at the increment on the salary schedule that he 
Mould have achieved had he not been dismissed. 

Severance Pay 

Very few colleges provide severance pay to dismissed instructors. 
Oakland Comm^jnity College (Michigan) grants one mot ;h's salary as severance 
con^nsatioft while Lehigh County Coirwunity College as we noted previously 
grants severance pay when instructors have not been notified six ronths in 
advance. Severance pay equal to 20 percent of unused sick leave up to 100 
days is given to every dismissed instructor in the Minnesota colleges. Upon 
termination of service a teaching faculty mender at Nassau Community College 
(New York) receives a cash payment equal io 25 percent of his unused sick 
leave up to a maximum of 13 days pay. 

In business and industry severance pay to employees involuntarily laid- 
off through no fault of their own is a common practice. It is likely that 
the practice will spread to the colleges. The growing practice of granting 
retired instructors lump sum payments or credit toward retirement for all or 
part of their unused sick leave may be the prelude to extending this benefit 
to dismissed instructors as well. This could be accomplished by college 
policy as at Nassau Community College or state law making all instructors in 
^>od standing who are terminated, resign or retire eligible for the payment 
of all or part of accrued sick leave. Waubonsee C<^Qts^nity College (1973) ex- 
tends Imp sum payments at retirenent or after fifteen years of service. For 
instructors terminated unde** RIF the fifteen«*yedr requirement would not be of 
much help* since mo%t such instructors have fewer years of service at the 
tim of dismissal. However, it usually is easy to extend a benefit to other 
classes of employees once a i^ticy is establisited. For an instrtic^or with 
short tenure the Oakland Community College lump sum payment plan «<i*t be more 
beneficial than the sick leave payment. 
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Nop tenured and Part-tt"« Instructors 

This concern for the tenured and probationary instructors is In sharp 
contrast to tne alniost total absence ot job prytett<on for siib<»titute« term 
d^si«^nft»efa» adjunct, and part-tinte instructors* whose services "my be termi* 
nated dt will by the President'* (Jefferson Coniminlty Cntleget 1973t p. 46). 

Similar statements are incorporated in many RIF policies and state 
taws a protection against claims of continued en^loytnent as a property 
right ^it^^i^r the Fourteenth Amendment. This situation is changing for such 
instructors who are rehired for one or more additional years. As a result 
of court decisions, state laws and collective bargaining agreements in* 
s true tors who teach for two or more consecutive years ray acquire de facto 
or l<»<ja} t<^nare status. 

under California law the governing board -.nay terminate the employment 
of a te<:purary er^ployee at its discretion at the end of a day or week, 
which ever is appropriate. Scnie collective bargaining agreements provide 
that a faculty member on a terminal contract who is rehired for a second 
consecutive assignment shall be given probationary status (Lansing Community 
College, 1973, p. 34). The court decisions relating to part-time, nontenured 
and tenured instructors will be discussed later. 

RIF and Affinitive Actipn 

In the light of affirmative action policies and court decisions it it 
Surprising that hardly any mention is made of them in RIF policy statements 
or In their inrptementation. Perhaps the pledge against discrimination and 
coercion (and similar sections) that appears in college policies and in coj- 
lective bargaining agreements is considered sufficient* Yet t^ application 
of the seniority principle tends to weaken affirmative action policies since 
women and minorities being the most recently hired are disproportionately 
represented among those who are laid off. As was mentioned earlier* an ex- 
ception was the decision of Miami ^Oade administrators to retain a black in- 
structor and dismiss two white Instructors with lon^r tenure in order to 
maintain the ratio of black to white instructors (Zaharls, 1973« p. 19)« 
This action (which was appealed to the Economic EmpToyment Opportunities 
Commission) seemed to be contrary to a Supreme Court decision -that faculty 
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allocation on a nonracial ba^i^ nu%t be an Integral part of any desegrega* 
tton plan" (Cnanln. 1970, p. 3^}. later a Court of Appeals opinion after fol* 
lowing tne Siipre:'v Loan ru\}fu\ tf?<tt '%tatf wnftiers . . .wi 11 bo hfred, ass^lgned^ 
pronioted* paid, derated, dismissed, and other^wtse treated without r^qard to 
race, color or national origin" added tnat "no staff vacancy may be filled 
through recruitwnt of a person of a race, color or national origin different 
from that of the individual dismissed or demoted, until each displaced staff 
menit>er who is qualified has had an opportunity to fill the vacancy and has 
failed to accept an offer to do so" {En Banc School Cases, 1969), 

While the above decisions are based on cases involving the reorganiia* 
tion of dual (black and white) systems into unitary systems, they have iimilf- 
cations for Rlf iu)M<:1es and procedures. The Suprenie Court decision is quite 
clear that the disntssdl process must be done in accordance with the Civil 
Rights principles whUe the Circjit Court ruling supports affirmative action 
principles tn trs** rehiring process. 

RIF and thj* Courts 

A great deal of the Tn:f>etus for the proliferation of RIF policies rottrcs 
from the desire on the part of administrators to avoid court action by the 
dismissed instructors to test the sufficiency of dismissal and on the part 
of instructors, ta pf*event discriminatory and arbitrary action by administra- 
tors. Despite tne best of intentions differences of opinion arise and court 
action often follows, m great deal of case law on the respective rights of 
administrators fo disntss instructors and o^" the rights of instructors to 
their jobs nad developed before RIF becaw cotiimon and much of it relates to 
actions p'^t involving RIF but the nuinber of such actions nas increased con- 
siderably itfith the increase in the dismissal of instructors. 

In 1970 the Mational Education Association published Protecting Teachejr 
Rights : A Sunmary pf Const i tut ip.naj P^y?.lpp!^.^ts prepared by Robert H. 
Chanin, its general counsel* Based on the provisions of the First Amendment 
and the Fourteenth Amendment to the United State Constitution* this document 
States: 

A, No teacher may be dismissed, reduced in rank or compensa- 
tion, or otherwise deprived of any professional advantage 
because of the exercise of constitutionally protected rights. 
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B. Ho tedcher frvay be dtsntssed, reduced in rank or coir^nsa- 
tion» cr otherwise deprived of any professional advantage 
for arbitrary or discriminatory reasons. 

L. f*o teacner rwiy tie d?s.:.t»iSi»d* roduLe»d in rank or coRtpen^a- 
tion* or otherwise deprived of any professional advantage 
unless he is given notice of the charges against him» a 
fair hearing, and related procedural safeguards (Ctwnin, 
1970. p. 2). 

While Chanin's scope is broader than that contemplated in RIF policies* 
the three propositions crop up in many of the cases originating from inter- 
pretation of Rir as defined in this paper. They ^ippear in the instructors* 
petitions tor relief and in the court rulings, 

In the procedures developed by the Los Angeles County Counsel's Office 
fur the guidance of boards and administrators the importance of these prop* 
OS it ions ts stressed. For ejiartfple, the County Counsel mentoranduni outlines 
for administrators and boards the steps they must take "in the termination 
of employn^nt of probationary and permanent teachers..." and provide> sample 
forms i^ith instructions for toripleting them. The sample form "Notice of 
Kecommendatic»n Not to Reemploy Probationary or Pen«anent Teacher** attempts 
to make the dismi:sa1 process court-proof by insuring that the administrator 
complies with the law and with the current court rulings regarding discrim* 
inatory and artxitrary actions and by advising the instructor of his right to 
"re^^uest a hearing to determine whether there is cause for not reenqjioying 
vou for the ensuing school ye**r/* A copy of the law accCHitpanies the formal 
notice to the instructor- The only reference to a personal expression are 
the sentences I reqret that I am constrained to give you this notice. My 
reasons for such action are as follows:../' (Briggs* 1972» pp, 1-2). 

A recent decision, however^ proves how difficult it is to create court- 

proof procedures, ironically* the decision arose out of the interpretation 

of the most specific part of the law that permits a board to dismiss the 

njmber of instructors corresponding to the proportionate decline in enroll- 

ment. The court ruled that the Board erred in not taking into account the 

reduction of faculty due to retirement and resignation when confuting the 

nt^T^r to be dismissed. The court di$a11<»^d the &Nirdl*s CMtentfon that In 

dismissing the excess number of teachers it was eliminating "a particular 

kind of service;" i.e.* "teaching/' a category that was not inte«1ed as a 

• 
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cause for dismissal by the lav^ (Burgess v. Board of Educdtion, 1974). 

Where tenure is authorized by law or board regulations the dismissal 
of tenured instructors must follow pnut^dun^s outlined thnnin. If sf^nior- 
ity is the criterion for determining the order of dismissal every effort 
must be n»ade to retain an instructor with seniority over those with less 
seniority. Thus a New Vork judge ruled that "a tenured teacher may only 
be relMsed acco**ding to statutory procedure, including a hearing by state 
Statute^" (Lynch v. Nyguist^ 1973). In ihU case a tenured teacher had 
been been dismissed while a teacher without tenure and one vvith loss tenure 
had been retained. Althouah the dismissed teacher was not Lt-rtlfted to 
teach the subject of the teacher with less tenure* the fact that he had 
tdugnt Tt ndvo hir. j re-ference for roti^ntum. Indirectly, t^'.v. ir|ui»*-» <nt 
nf road^u'.t t»tf| . ^su|nf-<>'>ts, if nc*cessdfy» to prevent ttie di'M^-.d] of un 
instructor w^h nigh seniof Ity forces the adf'*inivtration to tonsidor lonpt** 
tency. It also causov itrficultles for employee representatives in coJ- 
le^^es operating undor lifjroonients since no r>atter what the rulinr: an orfjani- 
zatum ^r-f loyee is affected. To otviate the^ie d1 f f Icul t ies • clt^u^ps are 
being includf-J in HIP ^.olules requiring that each Instructf^* l^e dssiom'd 
for seniority purposes to ane departrint or divi'-lon. It fc'^aittN to bf 
seen hov^ tf^^* courts will adjudicate cd^^es arlsinq frot* suc»^ i reuses. 

nerit Is the criterion the administrator has mn- iatituoe Ifi 
selecting thosp to be laid o^f and at the same tinie he inrurs rore chal* 
lenges. \i\ a fc^lsconsln case Involving the lay off of 3P tenured instructors 
d federal dtstnct judge supported the right of the adrlnisttator in the 
layoff, fit' disc llste-d four minirrdl procedures that fvist t^c followed in dis 
missing a t£'f.ured in''tr\M tur*. 

^Furnishing each plaintiff with a reasonably adequate v.ritten statevttnt 
of the basis foi the initial decision to lay off . ' 

"Furni'^hing each plaintiff with a reasonably adequate description of 
the manner w^ich the Inltiai dec Ion had been arrived at." 

"Making a reasonably adequate disclosure to each plaintiff of the tnfor 
mation and data upon which the decision<*fnaKers had relied." 

'Providing each plaintiff the opportunity to respond.'' 



BEST COW Amum 



Since tnese procedure)^ were followed* faculty did not have the right to 
cross e tannine those who nade the decision to be consulted or to be **pro- 
vided an opportunity to persuade thr df^t is ion-makers" to consider other 
alternatives (Seinas* 1974t), p. 

This decision, especially in reqdrd to the last two points seems to 
be at odds with the Bloomfield College {New Jersey) ruling that the adniln- 
istraL;on had an obligation to consider alternatives proposed by the 
taculty (Semas, H74c). 

Tne two cases nad one important differe-Ke. In the Wisconsin case the 
University was found to have fulfilled the mlnln^al procedures and the fac- 
ulty had not claified they were laid off arbitrarily or for exercising their 
t.on'.ti tut iottal ri»|hts. Arbitrary and discriminatory motives were alleged 
in the BJoorifield College case. The college had hired 12 new faculty mem- 
bers wnile firing 13^ 11 of whom were tenured* causing the judge to remark 
thcit the 'prifiiary objective was the abolition of tenure... not the allevia- 
tion of financial stringency (Senias* 1974c» p. 2). 

As was indicated above* nontenured instructors have extremely limited 
rights. In two rulings. Board of Regents v. Roth and Perry v. Sindertnann* 
both handed down on June 29, 1972» the Supreme Court held that: 

1. An Instructor with a formal notice of appointment to start 
September !♦ 1968 and end June 30, ,1969 secured no guarantee 
that his contract would be renewed. 

2. \ri instructor employed on a year*to*year basis had the right 
to a hearing to prove whether or not his claim of 6e facto 
tenure was justified by virtue Of custom and practice. If it 
were, then he had a property Interest in continued employment 
protected b/ the Fourteenth Amend«ient. 

3. An untenured instructor was entitled to a hearing If the rton^ 
rBri&)na\ of employment was alleged to be for an Infringeifient 
of his First Amendment rights {O^Brien, 1974, p. 180). 

♦TheTexts anTan extended discussion of these decisions are in 
Shulman, C. H. Em ploym ent of Nontenured Facul ty: Some Implications of 
Roth and Sindertnann. 
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On the basis of the Sindermann decision, O'Brien concluded that 
"public schools may not decide against the reappointment of nontenured 
teachers for no reason whatsoever or for any reason they might choose and 
that such teachers do nave rights which in certain instances would include 
notice and hearing" (1974» p. 195). 

A 1974 California Supreme Court decision supports 0*Br1en*s statement. 
The unanimous court cited Perry v. Sindermann in upholding a Peralta Cofumm- 
ity College District part-time Instructor's claim that he qualified as a 
probationary instructor since he had been employed continuously for four and 
one-half years as a part-time instructor. The Court also pointed out that 
Bjtlen. the plaintiff, was not a substitute or ten^rary Instructor hired to 
flit a short term need of the district. "Continuity of service**' the Court 
added, "would seem to create the necessary expectation of employment which 
the Legislature has sought to protect from arbitrary dismissal by its clas* 
siflcatlcn scheme." In another important dictum the Court gave "little con- 
sideration" to the district administrative practice of dismissing its part- 
time instructors on May 15, regardless of performance and then rehiring them 
for the following year, because •'the form letter dismissal with virtually 
automatic rehiring creates an expectancy of reemployment." Finally, the 
Court stressed that the District had not a6herei to the procedural require- 
ment of advising Balen of his right to a hearing. (Balen v. Peralta Junior 
College District, 1974). 

These developments will not necessarily change the relative status of 
the part-time and nontenured instructors. Obviously, they will force a 
change in administrative practices. Administrators will have to be more 
careful in assignments of part-time and temporary employees. They will not 
be able to hire an Instructor year after year on a temporary status to 
avoid granting him tenure. If a position is truly of a temporary nature the 
administrator under the Roth decision can still terminate a temporary in- 
structor's assignment, at the conclusion of his assignment. If he employs 
another instructor for that position he runs the risk of a challenge. 

8ar is the governing board or the administration deprived of the au- 
thority and responsibility fO;^ reducing the staff when enrollment declines 
or funds are not available. However, the Sindermann decision requires that 
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^n cUssifyinci in*;tructors as tenured or nontenured* acfeninfstrators must 
consider the dctudU rather than only the noniinal status of the assignment. 

f4euner wHl tnt- niintr^er ot in\tructor»> tnjt my be dismissed be af- 
fected. What Sfndeniann and Baton do is to give full-time "temporary" in- 
structors and the part-tinie instructors in California employed for two or 
more consecutive years seniority rights with all of the other perquisites 
that go with such riqhts if thty are dismissed under RIP. For the leaders 
of the teacher orqant2ations they raise problems when the part-time and 
temporary instructors with hlyh seniority bump one or more tenured or proba- 
tionary instructors. 

Administrators and Liabil it/ for pama^es 

Administrators responsible for implementing RIF policies are being ad' 
vised by state and local legal counsels that they face the^^^ggjisibi Hty of 
suit for personal daniages if a dismissed instructor can pr(^pp^that the '•of- 
ficial action was purposely discriminatory* knowingly reckless or willf«il" 
(Miner. pp. 2-3). Miner, General Counsel. Florida State Boaid of Edu- 

cation, also states that "the privilege of not being a party defendant in 
litigation arising out of the dismissal or nonrenewal of faculty personnel, 
while still in a state of uncertainty* is now becoming nonexistent" (p. 1). 

One of the twenty cases cited by Miner in support of his conclusion in- 
volved an associate professor in a junior college who sued the Utah State 
Board of Education^ the President* the Dean of Academic Affairs* and the Dean 
of Applied Arts. Miner's account is worth quoting in full: 

When the professor can^e up for tenure, the tenure committee 
voted 3-2 to put Mm on tenure, the two dissenting votes 
cast by deans, who believed he should fiave been put on proba^ 
tion for another year. The President then recommended the 
additional year of probation. At the conclusion of the year 
of probation one dean recomn^nded his dismissal and the vote 
was 4-1 for dismissal. The President affirmed the dismissal. 
The professor clain^d and the court found his First Amenctaent 
rights had been violated. The court then applied the good 
faith test of official immunity and awarded the plaintiff 
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S4»t00 in actual damages against the President and dedn*^ and 
also punUive damages in the amount of $2^500 against the 
President and also S2»50O aa^inst the dt^an who recoiwiended 
dismissal {pp. 3-4). 

Miner^s paper delivered at the '^Staff Reduction Policies and Practices 
Conference at Washington State University" in July 1974 points up the impor- 
tance of carefully prepared RIF policies and strict adherence to objective 
criteria in the dismissal process. The threat of civil suits for damage 
will also cause administrators to eschew the temptation to use RIF as a 
means of getting rid of instructors whom they consider troublemakers or 
critics of the governing board* the adiTiinistration ani/or the college. 

Sunfftiar/ and Cone 1 : on 

From the analysis of RIF policies made for this paper^ it is evident 
that legislators* administrators and faculty are developing equitable pro- 
cedures for the unpleasant task of reducing staff for causes beyond their 
control. In general, the policies and their implernentation involve partici* 
pation by the faculty and the use of seniority as the principal criterion in 
the layoff process. The policies grant dismissed instrui:tors rehiring 
rfgnts for a reasonable time, also on the basis of seniority. Many require 
that whenever possible, adjustinent be made to give an instructor an assign- 
ment in another area than his major departntent or division, A few are pt^- 
viding instructors the opportunity to retrain for another position. A very 
few give dismissed instructors severance pay. 

A seriouu onission in TOst policies is a reference to af f irrtiative action 
programs. The court cases that have been adjudicated involve rights of fac- 
ulty who have been dismissed because of consolidation of segregated public 
school districts. 

These policies for the most part protect the tenured and probationary 
instructor. Long-term substitutes ♦ part-time and other nontenured instruc- 
tors have very few con^arable rights. Recent court decisions may Improve 
their status. 

Reduction in force of tenured and probationary instructors has become 
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part of tne operational procedures tor some administrators during the past 
five years. The nuniber will inci*eas0 during the next decade as zero popu* 
1<itK>n jrowth ttow iiftei tifuj enroHf^it-nts in the elenientary and secondary 
schools takes its toll in decreased enrollment In the community colleges, 
for a ti{tje conwnunUy colleges fi«y recruit students from other age groups 
to replace the lB-24 year olds but it is unlikely that the older groups 
will make up the reduction. Headcount enrollments are higher than formerly 
but they may be deceptive since headcount does not always convert to enough 
full-tinte enrol Inient to frtake up the loss of the 18-24 year olds. 

When RIF becomes necessary the process is less difficult* but not less 
pleasant if faculty have had a part in developing the policies and are ad- 
vised m aitViinco of the implementation. Even rnore important is the willing- 
ness of adi? tn>strators to consider alternatives such as across-the-ooard 
reduction in salary* reductions in other expenses or fringe benefits in lieu 
of dismissal or reductions. Alternatives are not always feasible* however^ 
especially tt reduction in force involves a large number of instructors. 

It is alnost an article of faith that RIF should not be used to try to 
get rid of "deadwooj * unpleasant, troublesome* or highly paid instructors. 
While some may claim that seniority is an easy way out* the countercloim may 
be made that administrators who failed to separate instructors on the basis 
of their incompetency are acting unethically in using RIF. 

\lx\6.^r the best of circumstance RIF affects morale. One of the most 
enticing attractions of teaching has been its security. The prospect of ten- 
ured instructors being laid off, unheard of just a few years ago* is shatter- 
ing even to those who are high on the seniority roster. 

Low morale also n^y be accompanied by disgruntlement with the admlnls*- 
trators who may be accused of mismanageffient and inc(»npetency. At Rlaml-^Oada 
Connunity College the large number of dismissals plus the unexpectedness of 
the enrollment decline made it difficult for the administrators to persuade 
"some of the faculty. ..that there were extenuating factors that comM not 
have been Identified to anticipate the decrease'' (ZahaHs* 1973« p. 17). 
Another aspect contributing to low morale* especially when enrollment projec* 
tions prove unreliable is that those responsible for the miscalculation are 
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not penalized. Put in another way. In nH>st RIF actions the penalties are 
borne by the instructors alone. 

In general, administrators, considerate of the losses incurred by dis- 
missed instructors, have tried to reduce the number. Moreover, the policies 
provide benefits of reemployment and in a few instances severance pay. 

Judicial decisions on various aspects of RIF are having their influence 
in detemdning the paranieters of the process, fhey uphold the right of man- 
agement to reduce the staff when they deem it necessary, but at the same 
time they protect the instructors against discriminatory action whenever dis- 
missals violate their freedom of speech (First Amendment) or property rights 
(Fourteenth Amendment). The rising number of financial judgments against 
administrators who deprive an instructor of a constitutional right will cause 
administrators to observe the spirit as well as the letter of the policies 
and especially thr* procedures when impU nenting RIF. 

Hardly anyone involved in RIF considers the process as conducive to 
morale. Adtninistrators can do much to reduce the uneasiness, uncertainty 
and fear of instructors by early communication with the faculty and consul- 
tation with their representatives when conditions seem to require the im- 
pletnentation of the RIF process. Frankness is necessary in describing the 
relative seriousness of the conditions and the probable number of instruc- 
tors that may be involved. It is worth repeating that the faculty will feel 
less aggrieved if the criteria for activating the process are objective and 
easily identified, if they participate in the process from the beginning, if 
all of the possible alternatives to dismissal are thoroughly explored, if 
opportunity for retraining in another area is available, and if, when dismis- 
sals are made, severance pay, aid in obtaining jobs elsewhere and rehiring 
rl ^ts are offered. 
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